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INTRODUCCION

Este articulo pretende hacer contri-
buciones al debate sobre politica
de proteccion ambiental en el pro-
ceso de re-regulacion del sector
enereético en América Latina v el
Caribe (ALC). En este contexto se
incluyen resultados de [os provec-
tos Energia y Desarrollo Sustenta-
ble en América Latina v el Caribe
de OLADE/CEPAL/GTYZ, v Legisla-
cion Ambiental del Sector Energe-
tico de OLADEMUniversidad de
Calgary/CIDA. Los aspectos resal-
tados incluyen algunos instrumen-
tas a considerar en el desarrollo de
legislaciones v politicas ambienta-
les en la region. Es muy importan-
te destacar que la promulgacion de
leves v su aplicacion efectiva  de-
ben estar sustentadas en una poli-
tica energético-ambiental coheren-
le. Por otro lado, aprovechando la
inclusion de la cuestion ambiental
en los programas de integracidn
energética (bilateral v/o subregio-
nal) se pone de manifiesto la con-
veniencia de promover la armoni-
zacion de las politicas v normativas
ambientales entre los paises.

EVOLUCION DE LA REGULA-
CION ENERGETICA

Tradicionalmente, la concepcién
estrategica del sector energético
imponia gue un solo ente concen-
trara todas las funciones relaciona-
das con el sector en los paises. En
los dltimos anos la transformacion
del sector energético en América
Latina v el Caribe tiende cada vez
mads a la distincion de las funciones
politicas, regulatorias y empresaria-
les entre los actores del sistema.
Cabe anotar que los paises que han
emprendido estos procesos de re-
forma no siempre han seguido un
patran Gnico sino que han intenta
do variantes mas acordes a sus rea-
lidades. En general, como produc-
to de la modernizacion del sector
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energético el Estado va dejandao las
actividades empresariales (produc-
cion, transporte, comercializacicn
de energial en manos privadas, re-
servdndose la calidad de regulador
de tales actividades v del sector en
general, Fsta separacion se perci-
be no solo como necesaria para
promaver la eficiencia del sector si-
no ademas convenienle pues, en-
lre otras razones, en el régimen tra-
dicional era poco probable la apli-
cacion de sanciones v poco efecti-
v el ejercicio del control.

Las crecientes preocupaciones am-
bientales en torno a los procesos
de desarrollo han provocado que
éstas se incluyan en el debate so-
bre la nueva regulacion del sector
energético. Para efectos de protec-
cian ambiental el nuevo marco de
division de funciones resulta tam-
bién mas conveniente.

Araiz de las mencionadas transfor-
maciones, se han introducido cam-
hios importantes en las funciones
de formulacion de politicas y de di-
sefio de normas regulatorias (mar-
cos legales, reglamentos) para el
ejercicio de roles mas especificos
como fiscalizacion v control del
cumplimiento de normas, arbitra-
jede conflictos y poder de vigilan-
cia de los servicios. Sin embargo,
como tendencia general, la separa-
cion y clarificacion de estas funcio-
nes requieren un mayor desarrollo
conceptual,

El disefio de marcos juridicos es
una funcion especifica de los érga-
nos de definicidn de las politicas
publicas para viabilizar a través de
aquéllos los objetivos del sector
energético. En lo relativo a las fun-
ciones relacionadas con la aplica-
cion y fiscalizacion de tales normas
v con el arbitraje de los conflictos
que pueden surgir entre los diferen-
tes actores, la tendencia va hacia la
conformacion de instituciones que
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lensan una mayor independencia

del poder politico. Sin embargo, en
estas dos planos se observan atn

problemas de importancia:

« En algunos casos no existe una
clara separacion de esos dos
conjuntos de funciones, exis-
tiendo varios organismos regu-
latorios con esferas de compe-
lencia superpuestas.

« Enotros casos, las funciones de
fiscalizacion , control y arbitra-
je, si bien fueron claramente se-
paradas, se atribuyeron a entes
especializados a nivel subsecto-
rial telectricidad, petréleo, gas
natural]. Teniendo en cuenta las
fuertes interacciones que pre-
sentan las cadenas energéticas
tanto en la esfera de produccion
como de consumo, la confor-
macion de instituciones y mar-
cos normativos extremamente
especializados genera vacios re-
gulalorios.

» En otro extremo, se presentan al-
gunas situaciones donde el ente
encargado de la fiscalizacion
abarca un campo muy amplio
de competencia (todo el espec-
tra de los servicios publicos), no
siempre con la necesaria espe-
cializacian interna.

Dado que, en una misma cadena
productiva, solo en algunos de los
eslabones o segmentos dentro de
ellos se permitia la competencia,
se ha planteado la desintegracion
vertical y horizontal, el acceso
abierto a las redes (electricidad, gas
natural) y la apertura de los merca-
dos en la actividad petrolera. Sin
embargo, en algunos casos la rees-
tructuracion concreta de las cade-
nas de electricidad y gas natural, no
respondio plenamente a ese enfo-
que de segmentacion dejando al
misma tiempo sin instrumentos al
ente regulatorio para controlar las
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practicas monopalicas. Mas alla de
esas practicas, la concentracion
frente a entes reguladores atn débi-
les reduce la capacidad de estos dl-
timos para defender los intereses de
los consumidores, gue es uno de
sus principales propositos.

REQUERIMIENTOS ENERGETICOS
DE LA REGION

La expansion economica y el creci-
miento poblacional en América La-
tina y el Caribe conducen a un in-
cremento en la demanda de ener-
gia. Segan datos de prospectiva,
para el ano 2010 se necesitaria una
capacidad instalada de 306 GW
—mas de cien GW de la capacidad
actual. En todo caso, la provisién
de energia a la poblacidn es un re-
quisito indispensable, aungue no
suficiente, para el desarrollo. Para
que éste sea sustentable sin embar-
g0, habra que tenerse en cuenta, en-
tre otras, las consideraciones am-
bientales. La eficiencia energética,
el uso racional de la energia, el ma-
nejo de la demanda, asi como la
promocion de fuentes de energia no
contaminantes responden a preocu-
paciones ambientales vinculadas al
sector energitico, gue deberan ca-
nalizarse en el marco de una politi-
ca nacional de proteccion integral.

INSTITUCIONALIZACION DE LA
POLITICA AMBIENTAL

Al inicio de los anos noventa y a lo
largo de toda esa década se pudo
constatar un avance importante en
la politica ambiental en América La-
tina v el Caribe. En casi todos los
paises se han modificado de mane-
ra sustancial el marco legal v la es-
tructura institucional de la politica
ambiental. Varios paises han logra-
do sistematizar los esfuerzos ante-
riormente aislados y puntuales, y tal
vez muy desiguales en diferentes
arnbitos y subsectores. Al mismo
tiempo se han promovido la des-
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centralizacion y el compromiso del
ciudadano en la toma de decisiones
que le afectan. La tarea se vuelve
mas compleja con las reformas v la
mayor participacion privada en los
subsectores energéticos.

La preacupacian por el ambiente
aparecio paulatinamente en algu-
nos paises de ALC en los anos se-
tenta. En el sector energético se die-
ron las primeras actividades para no
solamente limpiar sino también re-
ducir emisiones en el aire y en el
agua provenientes de instalaciones
de la industria petrolera como refi-
nerias v pozos. La industria petro-
lera estatal de Venezuela, Colom-
hia, México, Brasil v otros paises
cred en su sena Unidades de Con-
trol Ambiental. El ejemplo de la in-
dustria petrolera de incorporar el te-
ma ambiental en sus actividades ha
sido adoptado por empresas de
otras subsectores (eléctrico v car-
bon). La inclusion de consideracio-
nes ambientales depende fuerte-
mente de la disposicion de las em-
presas en los diferentes subsectores,
Las grandes proyectos hidraeléctri-
cos de las afios ochenta en la region
fueron acompanados regularmente
por estudios sobre sus efectos am-
bientales y sociales, exigidos por las
instituciones de financiamiento
multilateral y bilateral. Estas insti-
tuciones jugaron un papel impor-
tante en la incorporacion de aspec-
tos ambientales en la politica de de-
sarrollo en general v especificamen-
te en el establecimiento de estudios
de impacto ambiental que se volvie-
ron obligatorios para grandes pro-
yectos.

Los problemas de contaminacion
del aire en las grandes ciudades lle-
varon a que algunas de ellas, por
ejemplo México DF y Santiago de
Chile, desarrollaran reglamentos es-
pecificos para el ransporte v la in-
dustria, e incluso crearon institucio-
nes con el objetivo de mejorar la
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calidad del aire. A nivel de politi-
cas energéticas nacionales la consi-
deracion ambiental se manifestd en
reglamentos sobre calidad de los
combustibles y en algunos paises,

en la promocidn de energéticos me-

Nos NoCivos.

En los dGltimos anos se han adopta-
do en muchos paises de la Regian
nuevas leyes ambientales o se han
modernizado las ya existentes. Se
han organizado comisiones intermi-
nisteriales de ambiente y en algunos
casos, Ministerios/Secretarias del
Ambiente. Algunos han otorgado
derechos ambientales a los ciuda-
danos que, entre otras cosas, permi-
ten participar en el proceso de de-
cision sobre proyectos de desarro-
llo a los afectados por estos. Sin
embargo, en muchos casos el poder
real de [a nueva institucionalidad
s todavia debil. En la ejecucion de
las politicas, hasta la fecha, las me-
didas con objetivos ambientales en
ALC han sido mayormente de tipo
*direccion y control”. Casi no ha
habido medidas de tipo incentivo
{por ejemplo discriminacion fiscal
sobre impuestos a los energeticos
con mas sustancias nocivas). se es-
tan incorporando al debate princi-
pios como “él que contamina pa-
ga”, la internalizacion de costos
ambientales v los efectos asignati-
VOS5 consecuentes.

EL MARCO REGULADOR DEL AM-
BIENTE: CONSIDERACIONES

Las constituciones nacionales de los
paises de la region estan recogien-
do preocupaciones ambientales ba-
jo concepciones mas avanzadas
que dan pie al disefio, formulacion
y aplicacion de marcos legales de
proteccion al ambiente mejor es-
tructurados y eficaces. La Constitu-
cion vigente en el Ecuador incluye
al medio ambiente (sic) en el capi-
tula relativo a las derechos colecti-
wvos. Ash, el articulo 86 indica que



El Estado protegera el derecho de la
poblacion a vivir en un medio am-
biente sano v ecoldgicamente equi-
librado, que garantice un desarro-
llo sustentable, velard para que es-
te derecho no sea afectado y garan-
tizard la preservacicn de la natura-
leza.

Asimismo, algunos paises han cali-
ficado como de interés publica la
preservacion del medio ambiente, la
prevencion de la contaminacion
ambiental, el establecimiento de
areas protegidas, entre otros; han ti-
pificado infracciones e impuesto
sanciones administrativas, civiles y
penales por violaciones a las normas
de proteccion ambiental; han reco-
nocido el derecho de participacion
de la comunidad en la decision so-
bre proyectos que pudieran afectar-
la v el derecho a la informacion; han
establecido la responsabilidad esta-
tal por los dafos ambientales oca-
sionados por las instituciones del Es-
tado, sus delesatarios y concesiona-
rins; han previsto sistemas de incen-
livos fiscales a comportamientos
amistosos al ambiente; v han incor-
porado el principio de prevencion.
En materia energetica, especifica-
mente, alzunos han declarado como
politica estatal la promocién v el uso
de lecnologias limpias v de energias
na contaminantes.

Ahora, el reto mayor para los Esta-
dos es volver operativos estos pre-
ceptos constitucionales a través de
politicas ambientales integrales,
marcos legales y regulatorios sufi-
cientemente desarrollados, meca-
nismos eficientes de aplicaciéon de
las leyes de proteccian ambiental,
marcos institucionales coherentes e
integrados e instituciones fuertes,
autonomas v debidamente equipa-
das. La lista se complementa con la
debida capacitacion en la tematica
ambiental de losfas funcionarios/as
de las diversas instituciones con in-
jerencia ambiental.
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Producto de [a separacidn de fun-
ciones que se menciona al inicio
del articulo, América Latina vy el
Caribe estan presenciando una sig-
nificativa produccion regulatoria.
En materia ambiental, es notable
que los esfuerzos estén dirigidos a
incorporar modernas herramientas
de gestion y politica ambiental ta-
les como el ordenamiento territorial
con criterio ambiental, el estudioy
la evaluacion de impacto ambien-
tal, el licenciamiento ambiental, la
auditoria ambiental, la informacidn
ambiental, la participacion ciuda-
dana, los incentivos v desincentivos
ambientales, los programas de fi-
nanciamiento de provectos am-
bientales, educacian v formacion
ambiental, las estrategias naciona-
les v sus respectivos planes de ac-
cion.

La incarporacion de la dimension
ambiental en los planes y progra-
mas de desarrollo nacionales v or-
denamiento territorial demanda
que, en la elaboracion de éstos, se
considere [a valoracidn economica
de los recursos naturales, gue se in-
cluya los servicios ambientales que
¢stos pueden prestar, la caracteriza-
cion ambiental de los ecosistemas
que incluya los recursos naturales
y culturales que encierra, la voca-
cion natural v el uso potencial del
suelo, los desequilibrios ocasiona-
dos por la ocupacion demogréfica,
las actividades de desarrollo v los
fenomenos naturales, elcétera: de
manera gue el plan o programa de
desarrollo v ordenamiento territo-
rial se oriente a establecer el equi-
librio debido entre asentamiento
y crecimiento poblacional, activi-
dades de desarrollo v medidas de
proteccidn ambiental.

La Evaluacion de Impacto Ambien-
tal (EIA) es una de las mas popula-
res herramientas de regulacion v
gestion ambiental. La ley salvadore-
na define la EIA como un conjunto
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de acciones v procedimientos que
aseguran que las actividades, obras
0 proyectos que tengan un impac-
to negativo en el ambiente o en la
calidad de vida de la poblacion, se
sometan desde la fase de preinver-
sién a los procedimientos que iden-
tifiquen o cuantifiquen dichos im-
pactos v recomienden las medidas
que los prevengan, atenden, com-
pensen o potencien, segln sea el
caso, seleccionando la alternativa
que mejor garantice la proteccion
del ambiente. Se enfatiza aqui la
calidad de proceso de |a EIA. La ma-
vor parte de los paises de la region
han adoptado la EIA para pronos-
ticar y evitar —o minimizar- los efec-
tos negativos del desarrollo en el
ambiente. Es de resaltar que para la
region, donde la mitigacion de la
pobreza es prioridad primera v por
tanto, la urgencia por el desarrollo
resulta imposterpable, instrumentos
como la EIA constituyen medios al
servicio de los Estados —y de la in-
dustria v ciudadania conscientes-
para velar porque los proyeclos de
desarrollo sean ambientalmente sus-
tentables. Incluso, bajo un criterio
mas elaborado el proceso de EIA
podria aplicarse no solo como es
usual a las actividades de desarro-
llo patrocinadas por el sector pabli-
co y/o privado, a las expansiones o
modificaciones de provectos ya
existentes v a los proyectos nuevos
sino en general a programas v/o po-
liticas. Asilo prescriben, por ejem-
plo, las legislaciones venezolana y
boliviana.

Difiere de acuerdo a cada pais el li-
po de proyectos que requieren ne-
cesariamente una ElA previa, v el
alcance y contenido de la EIA que
usualmente estd determinado tam-
bién por el tipo de proyecto de que
se trate. En algunos casos, la deci-
sion de exigir una EIA se dejaa la
discrecion de la autoridad pertinen-
te. No obstante, o] contenido de la
EIA por lo general incluye la des-



cripcion del entorno previsiblemen-
te afectado, los impactos potencia-
les al ambiente, a la poblacion, al
paisaje, cuestiones socioeconomi-
cas, evaluacion de alternativas,
planes de mitigacion de efectos v
de abandono v restauracion.

En el proceso de aprobacian de un
provecto, el paso siguiente a la EIA
es |la concesion o negacidn de la li-
cencia o permiso ambiental, basa-
cdas en los resultados de la EIA. Es
de esperarse que las propuestas cu-
vas EIA arrojen resultados negativos
considerables sean rechazadas, aun
cuando la vocacion hacia el desa-
rrollo sea mas fuerte gue a la con-
SE’T‘L"-.-I.Ciél'I, COMc GOUrre en nees-
tros paises. En cualquier caso, lo
Optimeo es que exista un procedi-
miento Unico v claro de ElA, licen-
ciamiento, auditoria y monitoreo.

Contra esta aspiracidn atentan, por
ejemplo, los marcos legales donde
la jurisdiccion sobre el ambiente es-
td dividida entre distintos enles —co-
mo ocurre muchas veces cuando
co existen ministerios de energia v
de Ambiente, sin que exista una
clara delimitacién de funciones. Pa-
Fa superar esto se requiere, entre
otras cosas, un marca institucional
integral de atencion de la tematica
ambiental que funcione agil y coor-
dinadamente v evite un tratamien-
lo aislado por sectores o recursos.

Siguiendo la lista, la participacion
cludadana en &l proceso de deci-
sion de politicas v emprendimien-
tos ademas de ser un derecho po-
litico consagrado en las democra-
cias, constituye un instrumente que
contribuyve a la mejor aplicacién
de cualquier esquema regulatorio.
Obviamente, tal contribucion va a
ser mayar y mas eficaz dependien-
do de factores tan diversos como
las reales posibilidades —cuestiones
de legitimacion, de financiamiento
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de participacion y el alcance de
la participacion previstas en los
cuerpos legales, el interés ciudada-
no, la capacidad efectiva y la infor-
macian necesaria de que disponga
la civdadania interesada. Cabe re-
saltar esto Gltimo pues el derecho a
la informacion es el principio com-
plementario a la participacian, co-
mo herramientas eficaces de pro-
mocion de la norma ambiental.

En todo caso es importante gue
nuestras legislaciones regulen efec-
tivamente el derecho a la participa-
cion y a la informacion mas alla de
los enunciados constitucionales o
legales generales. Al hacerlo, debe-
ran considerar la legitimacion (ac-
ceso libre vs. acceso restringido a
agraviados), la oportunidad (etapa
del emprendimiento} v el alcance
de la participacion, pues cierto es
que la participacion pablica puede
ser un factor de dilacion en el tra-
mite de aprobacion de un proyec-
lo. Sin embargo cabe argumentarse
a favor que los programas de con-
sulta al piblico ofrecen la ventaja
de ahorrar dinero a largo plazo al
prevenir litigios y medidas de he-
cho futuras. Mas adn, la participa-
cion ciudadana puede favorecer la
aplicacion efectiva de la ley am-
biental. Asi, por ejemplo, en Méxi-
co rige el Acuerdo de Cooperacion
Ambiental de América del Norte,
suscrito conjuntamente con Estados
Linidos de América y Canada. El
articulo 14 de dicho Acuerdo per-
mite a los ciudadanos v a las ONGs
interesadas elevar peticiones sim-
plemente aduciendo qgue cualquie-
ra de las Parles incurre en ontisio-
nes en la aplicacion efectiva de su
legislacian ambiental. Cabe resal-
tar que, aunque el proceso asi ori-
ginado no tiene efecto vinculante
para las Paries, sin embargo gene-
ra schre dstas un gran peso moral y
nolitico.
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Por otro lado, cabe apadir en este
punto la necesidad de que los pai-
ses regulen efectivamente la parti-
cipacion de su poblacian indigena
a fin de que sus conocimientos an-
cestrales y sus necesidades especi-
ficas sean consideradas para un uso
mis eficiente de los recursos. Si
bien las demandas de estas pobla-
ciones exceden el tema ambiental,
es por demas notable que la protec-
cidn del entorno fisico v de la bio-
diversidad ocupa lugar central en
sus criticas a los modelos tradicio-
nales de desarrollo. Mas alla de las
implicaciones ambientales aqui ex-
puestas, el reconocimiento de la
participacion de estos grupos en el
desarrollo de la region obedece a
un imperativo de equidad social,
pilar fundamental de la sustentabi-
lickadd,

Entre los incentivos v desincenti-
vos coma instrumentos de politica
ambiental resaltan los mecanismos
fiscales. Usualmente un sistema de
direccion y control se limita a san-
cionar ¢l incumplimiento. Si bien
en general este enfoque es necesa-
rio para gue se cumplan los objeti-
vos de un marco regulatorio, no es
suficiente. Se requiere, v las nuevas
tendencias de politica amhbiental o
favorecen, un enfoque de incenti-
vos v desincentivos, bajo el cual,
por ejemplo, se ofrezcan beneficios
fiscales a empresas que hagan in-
versiones en tecnologia v equipa-
miento para mejorar su actividad
en términos ambientales, y se gra-
ve el uso de elementos v sustancias
nocivas al ambiente,

Mas atin, se estan volviendo popu-
lares politicas orientadas hacia el
mercado e instrumentos econdmi-
cos diversos como herramientas de
desarrollo sustentable, que inclu-
ven el principio de la internaliza-
cidn de costos ambientales. Saobre
esto Oltimo cabe sefalar que la
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adopcion generalizada de este prin-
cipio implicaria mayores oportuni-
dades para las energias renovables
pues segiin afirma el Instituto para
la Diversificacion v Ahorro de Ener-
gia (IDAE) de Espana “la exclusion
de los costes sociales v medioam-
bientales en el calculo de los pre-
cios de las energias fosiles impide
que éstos reflejen el coste total de
un kilovatio hora eléctrico”. Eviden-
temente el desarrollo de las energias
renovahles en nuestro medio reque-
riria ademas fuertes inversiones e in-
centivos para mejorar su rentabili-
dad y avance tecnolégico; sin em-
bargo, lo ilustrativo del caso es pre-
cisamente la utilizacion de un ins-
trumento economico para favorecer
al ambiente. Lo mismo puede indi-
carse con respecto a los costos so-
ciales que también deben ser con-
siderados para la valuacion de pro-
yectos v objetivos.

Finalmentle, cabe indicar que, si
hien lo agui expresado se ha referi-
do hasicamente a contextos nacio-
nales, es de esperar que los proce-
sos de integracion binacional y su-
bregional que se estan dando en
América Latina y el Caribe impul-
sen también la armonizacion de po-
liticas v legislaciones ambientales
entre los paises, habida cuenta que
los problemas ambientales no se en-
marcan en fronteras. En efecto, la
integracion y la armonizacion antes
mencionadas interactian de mane-
ra gque ambas se favorecen recipro-
camente. En todo caso, la armoni-
zacion parte del establecimiento de
principios minimos comunes  por
sobre los cuales cada Estado es li-
bre v soberano de auto imponerse
estandares mas allos,
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CONCLUSIONES

Los puntos mds relevantes de este
articulo pueden resumirse en:

1. Existencia de un proceso de
transformacion de las politicas y
marcos regulatorios del seclor
energético en la region.

2. Definicién de las funciones nor-
mativas, regulatorias y empresa-
riales a ser desempenadas por los
actores del sector.

3. Necesidad de que los marcos re-
gulatorios ambientales se adapten
a la nueva estructura del sector.

4. Desarrollo progresivo de un mo-
derno derecho ambiental.

LA

. Mecesidad de complementar una
politica ambiental integral y rea-
lista con regulacion desarrolla-
da, marco institucional coheren-
le e integrado, instituciones efi-
cientes v capacitacion debida a
funcionarios pablicos en temas
ambientales,

6. Diversidad de instrumentos de
politica y gestion ambiental: EIA,
participacion, informacion, in-
centivos/desincentivos.

7. Necesidad de considerar los cos-
tos ambientales y sociales en el
desarrollo de proyectos energé-
ticos.

8. Necesidad de tender a la armo-
nizacion de la politica v regula-
cion ambiental a nivel regional,
dada la naturaleza extra-territo-
rial de muchos problemas am-

bientales. Qp
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INTRODUCTION

This article intends to contribute to
the debate on environmental pro-
tection policy in the energy sector
re-regulation process of Latin
America and the Caribbean (LAC)
The results of the OLADE-ECLAC-
GTZ Project on Energy and Sus-
tainable Development in Latin
America and the Caribbean and
the OLADE-University of Calgary-
CIDA Project on Environmental
Law for the Energy Sector are
included in this review. The
aspects being emphasized include
“some of the instruments that have
to be considered in developing
environmental laws and policies in
the region. It is very important to
underscore that the enactment of
laws and their effective application
should be based on a coherent
energv-environmental policy. In
addition, taking advantage of the
incorporation of environmental
concerns into energy integration
programs (bilateral and/or subre-
gional), the article highlights the
advisability of promoting the har-
monization of environmental poli-
cies and norms between countries.

EVOLUTION OF ENERGY REGU-
LATION

Traditionally, the strategic scheme
for the energy sector required that
ane single institution be in charge
of all sector-related functions in the
countries, Over the last few vears,
energy sector transtormation in
Latin America and the Caribbean
has increasingly tended to separate
the sector’s different functions,
whether paolitical, regulatory or
business, and distribute them
among the system’s various play-
ers. It should be noted that the
countries that have undertaken
these relorm processes have not
always followed a single model
hut rather have attempted different

variations of this scheme depend-
ing on their specific realities. In
seneral, as a result of energy sec-
tor modernization, the Slate has
transferred its business activities
{energy production, transport, and
marketing] to the hands of the pri-
vate sector and has kept for itself
the rale of regulator of these activ-
ities and the sector in general. This
separation has been viewed not
only as a necessity to promote sec-
tor efficiency but also as conve-
nient because, among other rea-
sans, with the traditional scheme it
was highly unlikely that penalties
could be applied or that control
could be effectively exercised.

Growing environmental concerns
about development processes have
led to their inclusion in the debate
abaut new regulations for the ener-
gy seclor. For purposes of environ-
mental protection, the new frame-
worl of division of functions also
turns out to be more convenient.

On the hasis of the above-men-
tioned transformations, important
changes have been made in poli-
cymaking and the design of regu-
latory norms (legal framewaorks,
regulations} for performing more
specific roles such as supervision
and monitoring of compliance
with norms, conflict arbitration,
and power of surveillance over ser-
vices. Nevertheless, as a general
trend, the separation and clarifica-
tion of these functions require fur-
ther conceptual development.

The design of legal frameworks is
a specific function of public poli-
cvmaking entities so that they can
facilitate achievement of the ener-
gy sector’s objectives. Regarding
those functions invalving the appli-
cation and supervision of these
norms and with the arbitration of
conflicts that could arise among
the different players, the trend is
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toward the establishment of insti-
tutions that are increasingly inde-
pendent from political power.
Nevertheless, regarding these two
aspects, there are still major prob-
lems:

* |nsome cases, there is no clear
separation of these two func-
Hons, since there are various
regulatory entities that have
overlapping jurisdictions.

* |nother cases, the functions of
supervising, monitoring, and
arbitration, although they are
clearly separate, have been
assigned to specialized entities
at the subsectar level (electric-
ity, oil, matural gas}. Bearing in
mind the strong interactions of
the energy chains both in terms
of production and consump-
tion, the establishment of stan-
dard-setting institutions and
frameworks that are extremely
specialized generates regulato-
ry voids.

* Al the other extreme, there are
some situations where the
agency in charge of oversight
covers such a wide jurisdiction
(the full spectrum of public ser-
vices) that it does not always
reckon with the necessary
internal specialization.

Since competition is permitted in
only some of the links or segments
of one single production chain, the
following has been proposed: ver-
tical and horizontal breakup, open
access to networks (electricity, nat-
ural gas), and the liberalization of
markets in oil activities. Neverthe-
less, in some cases, actual restruc-
turing of electric power and natur-
al gas chains did not fully address
this need for segmentation, leaving
al the same Lime the regulatory
agency without any instruments to
monitar monopolistic practices. In
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addition to their difficulty in falfill-
ing their antitrust duties, the regula-
tory agencies are still too weak to
cope with highly concentrated
energy chains, and this reduces
their capacity to defend the inter-
ests of consumers, which is one of
their principal purposes.

REGION’S ENERGY REQUIRE-
MENTS

The economic expansion and
demographic growth of Latin Amer-
ica and the Caribbean have led to
a rise in energy demand. Accord-
ing to forecasting data, for the year
2010, the region will be needing an
installed capacity of 336 GW,
which is 100 GW more than cur-
rent capacity. In any case, the sup-
ply of energy to the population is
indispensable, albeit insufficient,
for development. So that this
development can become sustain-
able, however, environmental con-
siderations will have to be taken
into account, among other factors.
Energy efficiency, the rational use
of energy, and demand-side man-
agement, as well as the promaotion
of nonpolluting energy sources,
help to address energy-related envi-
ronmental concerns, which must
be channeled within the framewaork
of a comprehensive national pro-
tection policy.

INSTITUTIONALIZATION  OF
ENVIRONMENTAL POLICY

At the start of the nineties and
throughout the decade, major
strides have been observed in envi-
ronmental policy in Latin America
and the Caribbean. In almost all
the countries, the legal framework
and the institutional structure of
environmental  policy  have
changed substantially.  Various
countries have managed 1o system-
atize efforts that previously had
been isolated and specific and
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prabably very unequal in the differ-
ent areas and subsectors. At the
same time, decentralization and cit-
izen commitment have been pro-
moted in decision making. The
task is all the more complex as a
result of the reforms and greater
involvement of the private sector in
the energy subsectors.

Concern for the environment has
appeared gradually in some of the
countries of LAC in the seventies,
In the energy sector, the first activi-
ties involved not anly cleaning but
alsa reducing emissions into the air
and water coming from oil industry
facilities such as refineries and
wells. The state oil industries of
Venezuela, Colombia, Mexico,
Brazil, and other countries created
Environmental Control Units with-
in their own companies. The
example given by the oil industry of
incorporating environmental issues
inlo ils activities has been adopted
by companies from other subsec-
tors (electric power and coal). The
inclusion of environmental consid-
erations depends heavily on the
willingness of the companies in the
different subsectors. The large
hydropower projects of the eighties
in the region regularly included
studies on their environmental and
social impacts, as required by mul-
tilateral and bilateral financing
institutions.  These institutions
played an important role in incor-
porating environmental aspects into
general development policy and
specifically in establishing environ-
mental impact assessment studies
that became mandatory for large
projects.

Air pollution problems in large
cities has led some of them, for
example, Mexico City and Santia-
go de Chile, to develop specific
regulations for transportation and
industry and even to creale specific
institutions aimed at improving air
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quality. As for natianal energy poli-
cies, environmental considerations
appeared in fuel quality regulations
and, in some countries, in promaot-
ing less toxic energy products.

Ower the last few years, in many
countries of the region, new envi-
ronmental laws have been adopted
or existing laws have been maod-
ernized. Interministerial environ-
mental commissions and, in some
cases, environmental ministries/
secretariats have been organized.
Some countries have granted envi-
ronmental rights to their citizens,
and this has enabled them to par-
ticipate in the decision-making
process of development projects
that affect them. Newvertheless, in
many cases the actual power of the
new institutions is still guite weak.
To date, in policy implementation,
measures with environmental
ohjectives in LAC have been most-
Iy “command and control”. There
have been almost no incentive-type
measures (for example, fiscal dis-
crimination on laxes to energy
products with more toxic sub-
stances). Principles such as the
“polluter pays” principle, the inter-
nalization of environmental costs,
and the resulting allocation impacts
are being incorporated into the
debate.

REGULATORY FRAMEWORK FOR
ENVIRONMENT: CONSIDERA-
TIONS

The national constitutions of the
region’s countries are taking up
environmental concerns using
mare advanced approaches that are
leading to the design, formulation,
and application of more structured
and effective legal frameworks for
environmental protection.  The
Constitution currently in force in
Ecuador includes the environment
in its chapter on collective rights.
Thus, Article 86 specifies that “The



State shall protect the right of the
population to live in an environ-
ment that is healthy and ecologi-
cally balanced and that guarantees
sustainable development; it shall
ensure that this right is not under-
mined, and shall guarantee the
preservation of nature.”

Likewise, some countries have
qualified environmental preserva-
tion, the prevention of environ-
mental pollution, and the estab-
lishment of protected areas, among
others, as matters of public interest;
set farth schemes for penalties and
imposed administrative, civil, and
criminal liabilities for the infringe-
ment of environmental protection
norms; recognized the communi-
ty's right to participate in the deci-
sion making for projects that might
affect them and the right to infor-
mation: established the State’s lia-
bility for environmental damage
caused by State institutions, their
delegates and concession holders;

arganized fiscal incentive systems:

for environmentally friendly behav-
ior; and incorporated the principle
of prevention. In terms of energy,
specifically, some have declared
that the promotion and use of clean
technologies and nonpolluting
energy are a state policy.

Now, the greatest challenge for the
States is to enforce these constitu-
tional precepts by means of com-
prehensive environmental policies,
sufficiently developed legal and
regulatory frameworks, efficient
mechanisms for applying environ-
mental protection laws, coherent
and integrated institutional frame-
works, and strong, autonomous,
and duly equipped institutions. To
this list must be added training in
environmental issues for the offi-
cials of the various institutions
involved in environmental matters.
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As a result of the separation of
functions mentioned earlier, Latin
America and the Caribbean is wit-
nessing a boom in regulations.
Regarding environmental matters,
it is noteworthy that efforts are
being aimed at incorporating motl-
ern environmental management
and policy tools such as the order-
ing of national territory on the basis
of environmental criteria, environ-
mental impact studies and assess-
ments, environmental licensing,
environmental audits, environmen-
tal information, citizenship partici-
pation, environmental incentives
and disincentives, programs for
financing environmental projects,
environmental education and train-
ing, national strategies and their
respective plans of action.

The incorporation of the environ-
mental dimension in national
development plans and programs
and territorial ordering requires
that, in their elaboration, the eco-
nomic value of natural resources
be considered and that the follow-
ing be included: environmental
services these plans and programs
can provide, environmental char-
acterization of ecosystems includ-
ing their natural and cultural
respurces, the soil’s natural and
potential uses, the imbalances trig-
sered by demographic occupancy,
development activities and natural
phenomena, etc. This is so the
development plan or program and
the territorial ordering can be
aimed at establishing a due equi-
librium between settlement and
population growth, development
activities and environmental pro-
lection measures,

The environmental impact assess-
ment (E1A) is one of the most popu-
lar tools for environmental regula-
tion and management. The law of
El Salvador defines an environ-
mental impact assessment as a set
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of actions and procedures to
ensure that activities, works, or
projects exerling a negative impact
an the environment or on the qual-
ity of living of the population be
subject, starting with the pre-invest-
ment phase, to procedures that
identify or quantity these impacts
and to recommend measures that
prevent, mitigate, compensate, or
rehabilitate these impacts, depend-
ing on the case, selecting the alter-
native that hest guarantees envi-
ronmental protection. Here the
guality of the EIA process is empha-
sized. Most of the countries of the
region have adopted the EIA to
forecast and avaid (or minimize)
the negative impacts of develop-
ment on the environment. [t
should be underscored that, for the
region, where poverty abatement is
a high priority and therefore devel-
apment is imperative, instruments
such as the EIA are means where-
by the State, as well as conscien-
tious industry and citizens, can
suarantee that development pro-
jects are environmentally sustain-
able. Even on the basis of more
elaborate criteria, the ElA process
could be applied not only, as is
cuslomary, lo development activi-
ties sponsored by the public and/or
private sector, expansions or mod-
ifications of already existing pro-
jects, and new projects, but also to
programs and/or policies in gener-
al. This is what Venezuelan and
Bolivian legislation, for example,
has prescribed.

The type of project that necessarily
requires a prior EIA, as well as the
scope and content of the EIA,
which are also usually determined
by the type of project dealt with, is
different for each country. In some
cases, the decision to reguire an
EIA is at the discretion of the rele-
vant authority. MNevertheless, the
content of the I[EA in general
includes the description of the



environment that will likely be
affected, the project’s potential
impacts on the environment, popu-
lation, and landscape, socioeco-
nomic issues, evaluation of alter-
natives, plans for the mitigation of
impacts, and abandonment and
restoration.

In the process of approving a pro-
ject, the step following the EIA is
the concession or refusal to grant
an environmental license or per-
mit, on the basis of the results of
the EIA. It is expected that propos-
als whose EIA yvield considerable
negative results will be rejected
even when the outcome in terms of
development is thought to be
greater than conservation, as often
oCeurs in our countries.  In any
case, the optimal situation is o
have one single, clear EIA, licens-
ing, audit, and monitoring scheme.

For example, legal frameworks
where jurisdiction over the envi-
ronment is divided among various
apencies, which oftentimes is whal
occurs when there are both energy
and environmental ministries with-
out a clear separation of functions,
prevent this aspiration from mate-
rializing. In order to surmount this
problem, a comprehensive instilu-
tional framework focusing on envi-
ronmental issues and that functions
efficiently and in a coordinated
fashion, avoiding isolated
approaches by sector or resource,
is what is required.

In keeping with the list, citizen par-
ticipation in policymaking and pro-
ject implementation, in addition to
being a political right that is an
integral part of demacracy, is also
an instrument that contributes to
the better application of any regu-
latory scheme. Obviously, this
contribution may be greater and
more effective depending on fac-

lors as diverse as the real possibili-

ties (concerns of legitimacy, financ-
ing, and participation) and scope of
the participation envisaged in the
lesal framework, citizen interest,
effective capacity and necessary
information that the interested citi-
zens have available. The latter
should be emphasized because the
right ta information is a principle
that complements the right to par-
ticipation, both of which are effec-
tive lools for promaling environ-
mental norms. ;

In any case, il is important that our
lepislation effectively regulate the
right to participate and to obtain
information, beyond the mere pro-
nouncement of general constitu-
tional and legal rights. When
doing sa, it must consider the legit-
imacy [open access versus restrict-
cd access to appeal), timeliness
(project phase), and scope of the
participation because it is no doubt
true that public participation can
be a factor in delaying approval
procedures for a project. MNever-
theless, the argument in favor of
this participation is that public con-
sultation programs provide the
advantage of saving money over
the lang term because they help to
prevent future litigation and acts of
protest or violence. Furthermore,
citizen participation can actually
foster the effective application of
environmental law. For example,
in Mexico the North American
Environmental Cooperation Agree-
ment signed jointly with the Unit-
ed States and Canada is currently
in force. Article 14 of this Agree-
ment enables citizens and NGOs
interested in filing procesdings to
simply claim that any of the Parties
is committing infringements of the
Agreement by omission, that is, by
nol effectively applying its environ-
mental legislation. It should be
underscared that, although any
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proceeding stemming from this
right is not binding for the Parties, it
nevertheless exerts a major moral
and political impact.

In addition, it should be added at
this point that countries need 1o
regulate effectively the participa-
tion of their indigenous population
s0 that their ancestral traditions and
specific needs are considered for a
more efficient use of resources.
Althouzh the demands of this pop-
ulation group soes bevond specifi-
cally environmental issues, suffice
it to say that protection of their
physical environment and hiodi-
versity is a central issue in their
criticism of traditional develop-
ment models. Beyond the environ-
mental implications indicated here-
in, recognition of the participation
of these groups in the development
of the region responds to the
imperative necd for social eqguity,
which is one of the cornerstones of
sustainability.

Among the incentives and disin-
centives that can be used as instru-
ments for environmental policy, fis-
cal mechanisms are noteworthy.
Lsually, a command and control
system restricts itself to merely
penalizing any failure to comply.
Although this approach is neces-
sary for attaining the objectives of
a regulatory framewaork, it is insuf-
ficient. An approach using incen-
tives and disincentives is required,
in keeping with the new environ-
mental policy trends that foster this
approach. Under this scheme, for
example, fiscal benefits (such as tax
breaks) are offered to those compa-
nies that invest in technology and
equipment to improve their activi-
ties in environmental terms, and
taxes are levied on the use of envi-
ronmentally damaging elements
and subslances.
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Furthermore, market-oriented poli-
cies and various economic instru-
ments such as sustainable develop-
ment tools, including the principle
of internalization of environmental
costs, are becoming increasingly
popular. Regarding the latter, it
should be indicated that the wide-
spread adoption of this principle
would imply greater opportunities
for renewable enerpy sources,
because as asserted by the Institute
for Energy Diversification and Sav-
ing (1DAE) of Spain “the exclusion
of social and environmental costs
in calculating fossil energy prices
prevent prices from reflecting the
total cost of a kilowatt-hour of elec-
tricity.” Evidently the development
of renewable energy sources in our
environment would require heavy
investments and incentives to
improve their profitability and tech-
nological progress. Nevertheless,
the importance of this development
waould precisely be the use of an
economic instrument that favors the
environment. The same can be
said for social costs, which could
also be considered for the valuation
of projects and objectives,

Finally, it should be said that,
although everything indicated here-
in has referred hasically to national
contexts, it is hoped that the bina-
tional and subregional integration
processes that are taking place in
Latin America and the Caribbean
will also promote harmonization of
environmenlal policies and legisla-
tion between the countries, bearing
in mind that environmental proh-
lems do not remain within a coun-
try’s own borders. Indeed, the
above-mentioned integration and
harmonization interact so that both
favor each other mutually. In any
case, harmonization is based on the
establishment of certain common
minimum principles, but in the
understanding that each State is
free, and has the sovereign right, to
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impose on itself even higher stan-
dards.

CONCLUSIONS

The present article’s most salient
points can be summarized as indi-
cated below:

1. Existence of a process that is
transforming energy sector poli-
cies and regulatory frameworks
in the regian.

2. Definition of the standard-set-
ting, regulatory, and business
functions that are to be dis-
charged by each sector plaver.

3. Need for environmental regula-
tory frameworks to adjust to the
sector’s new structure.

4. Gradual development of mod-
ern environmental [aw,
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. Need to complement a compre-
hensive and realistic environ-
mental policy with fully devel-
oped regulations, a consistent
and integrated institutional
framoewaork, efficient institlulions,
and due training of government
officials in environmental issues.

6. Diversity of environmental poli-
cy and management instru-
ments: EIA, participation, infor-
mation, incentives/disincentives.

MNeed to consider environmental
and social costs in the develop-
ment of energy projects.

1

8. Need to encourage the harmo-
nization of environmental poli-
cy and regulation in the region,
in view of the cross-border
nature of many environmental

problems.





